National Marine Fisheries Service/NOAA, Commerce

§228.15 Waiver of right to participate.

Persons who fail to notify the Assist-
ant Administrator pursuant to §§228.5
and 228.14 shall be deemed to have
waived their right to participate as
parties in any part of the hearing.

§228.16 Conduct of the hearing.

(a) The hearing shall be held at the
time and place fixed in the notice of
the hearing, unless the presiding offi-
cer changes the time or place. If a
change occurs, the presiding officer
shall publish the change in the FED-
ERAL REGISTER and shall expeditiously
notify all parties by telephone or by
mail: Provided, that if that change in
time or place of hearing is made less
than 5 days before the date previously
fixed for the hearing, the presiding offi-
cer shall also announce, or cause to be
announced, the change at the time and
place previously fixed for the hearing.

(b) The presiding officer shall, at the
commencement of the hearing, intro-
duce into the record: the notice of
hearing as published in the FEDERAL
REGISTER; all subsequent documents
published in the FEDERAL REGISTER;
the draft Environmental Impact State-
ment if it is required and the com-
ments thereon and agency responses to
the comments; and a list of all parties.
Direct testimony shall then be received
with respect to the matters specified in
the final agenda in such order as the
presiding officer shall announce. With
respect to direct testimony submitted
as rebuttal testimony or in response to
new issues presented by the prehearing
conference, the presiding officer shall
determine the relevancy of such testi-
mony.

(c) The hearing shall be publicly con-
ducted and reported verbatim by an of-
ficial reporter.

(d) If a party objects to the admission
or rejection of any direct testimony or
to any other ruling of the presiding of-
ficer during the hearing, he or she shall
state briefly the grounds of such objec-
tion, whereupon an automatic excep-
tion will follow if the objection is over-
ruled by the presiding officer. The
transcript shall not include argument
or debate thereon except as ordered by
the presiding officer. The ruling by the
presiding officer on any objection shall
be a part of the transcript and shall be

§228.18

subject to review at the same time and
in the same manner as the Assistant
Administrator’s final decision. Only
objections made before the presiding
officer may subsequently be relied
upon in the proceedings.

(e) All motions and requests shall be
addressed to, and ruled on by, the pre-
siding officer, if made prior to his cer-
tification of the transcript or by the
Assistant Administrator if made there-
after.

§228.17 Direct testimony.

(a) Only direct testimony submitted
by affidavit as provided in these regu-
lations and introduced at the hearing
by a witness shall be considered part of
the record. Such direct testimony shall
not be read into evidence but shall be-
come a part of the record subject to ex-
clusion of irrelevant and immaterial
parts thereof;

(b) The witness introducing direct
testimony shall:

(1) State his or her name, address and
occupation;

(2) State qualifications for intro-
ducing the direct testimony. If an ex-
pert, the witness shall briefly state the
scientific or technical training which
qualifies the witness as an expert;

(3) Identify the direct testimony pre-
viously submitted in accordance with
these regulations; and

(4) Submit to appropriate cross and
direct examination. Cross-examination
shall be by a party whose interests are
adverse on the issue presented, to the
witness’, if the witness is a party, or to
the interests of the party who pre-
sented the witness.

(c) A party shall be deemed to have
waived the right to introduce direct
testimony if such party fails to present
a witness to introduce the direct testi-
mony.

(d) Official notice may be taken of
such matters as are judicially noticed
by the courts of the United States:
Provided, that parties shall be given
adequate notice, by the presiding offi-
cer, at the hearing, of matters so no-
ticed and shall be given adequate op-
portunity to show that such facts are
inaccurate or are erroneously noticed.

§228.18 Cross-examination.
(a) The presiding officer may:
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